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‘UNITED STATES BANKRUPTCY COURT
- WESTERN DISTRICT OF MICHIGAN

In re: S
Chapter 11

- . Case No. 09-00358

a Delaware corporation,
' . Honorable James D. Gregg

Debtor.

(
~

FINDINGS OF FACT CONCI.USIONS OF LAW, AND ORDER CONFIRMING

DEBTOR’S CHAPTER PLAN OF LIQUIDATION WITH MODIFICATIONS

Checker Motors Corporatlon (the ”Debtor”) by its attorneys, Carson F1scher,

' 'P L.C, havmg proposed the Debtor s Plan of qumdatron [Docket No 545] (as amended

Aby thlS Conf]rmatlon Order, the ”Plan”) the Bankruptcy Court havmg entered its

Order [Docket No. 566] (the ”Dlsclosure Statement Approval Order”) approvmg the

Dlsclosure Statement and estabhshmg certaln other procedures, the Court having

estaleshed March 11, 2011 at 10; 00 a.m. as the date and tJme of the hearlng pursuant to

: sectron 1129 of the Bankruptcy Code to cons1der conﬁrmatlon of the Plan (the

”Conflrmatlon Hearm,q ) based upon (1) this Court s review of the certificates of service
w1th respect to the sol1c1tat10n materlals and the Declaration of Carlos L. Lara Cerh.fymg |
Vote on and Tabulatlon of Ballots Acceptmg And Re]ectlng the Debtor s Plan of

L1qu1dat10n [Docket No 643] (the ”Lara Declaratron”) (11) all of the evidence proffered

or adduced and arguments of counsel made at the Conﬁrmatron Hearmg, as’ the same

may ‘have been _'con_tinued;_ and (111) the entire' record of this chapter 11 case; no

1Unless otherw1se spec1f1ed cap1tallzed terms ‘and phrases used hereln have the
meaning assigned to them in the Plan. :

{



Page 2.of"19 -

. f 5
- . !

' Case:09-00358-dg Doc #:656 Filed: 03/31/11 Page 2 of 19
objections to the confirmation of the Plan having been filed; the Court haying reviewed
the Plan, the Disclosure étatement the Disclosure Statement Approval Order, the

certificates of service, the Lara Declaration and the other papers before the Court in

connection w1th the conﬁrmatlon of the Plan, and all of the exh1b1ts and appendices (if

any) to each of the foregomg, the Court having taken ]ud1c1a1 notice of the papers and

”pleadmgs in this chapter 11 | case; and the Court fmdmg that notice of the Confirmation

Hearmg and the opportumty for any party in interest to ob]ect to conﬁrmahon were

adequate and approprlate, in accordance with” Bankruptcy Rule 2002(b) and the
Disclosure Statement Approval Order, as to all parties to be affected by the Plan and the
transactions contemplated thereby and the legal and factual bases set forth at the

Confirmation Hearing and as set forth in thisA'Confirmation Order establish just cause

for the relief granted herein; the Court hereby makes the following Findings of Factand -

Conclusionq of Law.2 .
THE COURT HEREBY FINDS AND CONCLUDES THAT:

JURISDICTION AND VENUE -

‘A, On January 16, 2009 (the ”Petition Date") the Debtor filed a Voluntary

’ petrtlon in this Court for relief under chapter 11 of title 11 of the ‘United States Code, 11
Us.C §§ 101-1330 as amended (the ”Bankruptcy Code”). T]:us Court has ]urlsdlctlon

over these chapter 11 cases pursuant to 28 U.S.C. §§ 157 and 1334. Venue is proper

2 This Confirmation Order constitutes this Court’s findings of fact and conclusions of.
law under Fed. R. Civ. P. 52, as made applicable herein by Bankruptcy Rules 7052 and

9014. Any ﬁndmg'of fact shall constitute a finding of fact even if stated as a conclusion

of law, and any conclusion of law shall constitute a conc1u51on of law even if stated as a-

ﬁndmg of fact.
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pursuant to 28 U.S.C. .§§ 1408 and 1409. Confirmation of the Plan is a core proceeding

under 28 US.C. § 157(b)(2), and this Court has exclusive jurisdiction to determine

whether the Plan COmplies with the applicable proVisIons of the Bankruptcy Code and:

o should be conflrmed

DISCLOSURE STATEMENT APPROVAL ORDER

: B On. ]anuary 12 2011, this -Court entered the Dlsclosure Statement :

: Approval Order, wh1ch among ‘other thmgs,' (@) approved the 'Dls'c105u'r'e Statement as

contamlng adequate mformatlon within the meanmg of section 1125 of the Bankruptcy

A

Code, (11) set. March 13, 2011 at 10 00 a.m. as the date of the Confn'matron Hearmg andr

‘February“ 23, _2011; as the~'dead11ne for Votmg and‘ objections to confrrmattdn of_the Plan -

(iif) and provided for notice of the Confirmation Hearing. o

TRANSMITTAL OF SOLICITATIQN MATERIALS -
V‘ C. The notice, the Disclosure Statement, the ’Plan, .the-Disclosure Statement
Approtral Order and as 'to CIass_ 2,a hallot(a ”Ba]lot”),r were transmitted- in accordance' |
W1th Bankruptcy Rule 3017(d) and the Dlsclosure Statement Approval Order o

: VOTING DECLARATION

o ,D. On March 2, 2011 the. Debtor f]led the Lara Declaratlon, certlfymg ‘the

'method and results of the Ballot tabulation’ for Class 2, the only Class ent1t1ed to vote on

~ thePlan. -

IUDICIAL NOTICE

. ,

E . The Court takes ]ud1c1a1 notlce of the docket of ttus chapter 11 case

maintar'ned by the cl_er_k of the ,Court,‘ mcIudmg, -W1thout ]Jmltatron, all-‘pleadmgs and
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other documents filed, all orders- entered, and all evidence and'arguments Inade,

‘proffered or adduced at the hearings held before this Court during the pendency of the

chapter 11 case.

' TRANSMITTAL AND MAILING OF MATERIAL NOTICE

F. Due, adequate and suff1c1ent notice of the Dlsclosure Statement and Plan

-and the Conf1rmat10n I-Iearlng, along W1th all deadhnes for. votmg on or f]lmg '

3 ob]ecuons to the Plan, has been given to all known holders of Clalms The Dlsclosure'

Statement, Plan,E Ballots, and Dlsclosure Statement Approval Order were transmitted

and served in substantial compliance with the Disclosure Statement Approval Order

and the Bankruptcy Rules, and such transmittal and service were adequate and '
 sufficient. Adequate and sufficient notice of the Confirmation Hearing and the other

dates and hearings described in the Disclosure Statement Approval Order was given in

comphance w1th the Bankruptcy Rules and prior orders of this Bankruptcy Court, and

no other or further notice is required.

SOLICITATION; BALLOTS

G.  Votes for acceptance. or rejection of the Plan were solicited in good faith

. and in comphance W1th sect10ns 1125 and 1126 of the Bankruptcy Code and Bankruptcy

’ Rules 3017 and 3018, the D1sclosure Statement, the Disclosure Statement Approval

Order, all other app]icable provisions of the Bankruptcy Code, and all other rules, laws
and reg‘ulatlons.

H.  All procedures used to distribute solicitation materials to ‘the applicable

_holders of Claims and Equity Interests and to tabulate the Ballots were fair and

-4-
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conducted in accordance with the Disclosure Statement Approval Order, the

Bankruptcy Code, the Bémkruptcy Rules, the local rules of this Court and all other

applicable rules, laws and regulations.

COMMITTEE STANDING

L On January 11, 2011 this Court entered an Order [Docket No. 567) (the i}

‘ ”'CommitteeStandlng Order” . pursuant to which the Comlmttee was granted standmg

to pursue certain Avoidance Actions, that had been sPecifically rés"erve‘d under the Plan

and identified on Exhibit A to the Plan, on behalf of the Debtor’s Fstate and /or the

- Liquidating Trust, including, but not limited to, the following Avoidance Actions:

a. The “Pending Avoidance Actions”: -

e Official Committee. Of Unsecured Creditors Of Checker Motors

' Corporation, On Behalf Of Checker Motors Corporation, Debtor-In-

o Possession _ v. Checker Acquisition Corporation, Adversary
’ , Proceedlng Case No. 11-80015;

® Official Commlttee Of Unsecured Creditors Of Checker Motors
Corporation, On Behalf Of Checker Motors Corporation, Debtor-In-

Possession v. Allan R. Tessler, Adversary Proceedlng Case No. 11-
80016;

° Ofﬁcial Committee Of Unsecured Creditors Of Checker Motors
Corporation, On Behalf Of Checker Motors Corporation, Debtor-In-
Possession_v. Christopher Markin, Adversary Proceeding Case No.
11—80018; and

o Official Committee Of Unsecured Creditors Of Checker Motors
Corporation, On Behalf Of Checker Motors Corporation, Debtor-In-

Possession - v. David Markin, Adversary Proceedlng Case No. 11-
80019.

b. The “Tolled Avoidance Actions”:

e ‘Mark Walburn;
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e Marcia Koestner; and
e Dwayne Bixby.

- BURDEN OF PROOF

J. The Debtor, as proponent.of the Plan, 'ha_smet its burden of proving the
elements of sections 1129(a) and (b) of the Bankruptcy Code by a preponderance of
evidence, which is the apphcable ev1dentlary standard in this Court The Court also
finds that the Debtor has satisfied the elements of section 1129(a) and (b) of the
Bankruptcy Code under the clear and convincing standard of proof.

COMPLIANCE WITH THE REQUIREMENTS OF
SECTION 1129 OF THE BANKRUPTCY CODE

~-Section 1129(a) @
Compllance of the Plan with Appllcable Provisions of the Bankruptcv Code

K The Plan complies with all applicable provisions of the Bankruptcy Code,
including sections 1122 and 1123 of the Bankruptcy Code, as required hy section
1129(a)(1) of the Bankruptcy Code.

Sections 1122 and 1123(a)(1)-(4)
 Classification and Treatment of Clulms and Equity Interests

L. . Pursuant to sections 1122(a) and 1123(a)(1) of the Bankruptcy Code,

Article 3' of the Plan des1gnates Classes of Claims and Equity Interests, other than

- Administrative Expense Claims. As reqmred by sectlon 1122(a) each Class of Claims -

and Equity Interests contains only Clalms or Equity Interests that are substant1ally

similar to the other Claims or Equity Interests Within that Class. Valid business, factual

~ and legal reasons exist for separately classifying the various Classes of Claims and
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Equity Interests created under the Plan, and such Classes do not unfairly discriminate

between holders of Claims or Equity Interests. ‘Pursuant to sections ‘1‘123(a)(2) and

» 1123(a)(3) of the Bankruptcy Code, Article 3 of the Plan adequately spectfies all Classes

of Claims and Equity Interests that are unimpaired under the Plan and Article 4 of the

Plan adequately speciﬁes the treatment of all Classes of Claims and Equity Interests that

are Impaired under the Plan. Pursuant to section 1123(a)(4) of the Bankruptcy Code,

~ ' Article 4 of the Plan also provides the same _treatment for each Claim or Equity Interest

* within a pai'ticuiar Class, unless the holder of a Claim or Equity Interest agrees to less

favorable treatment .of its Claim or- Eqmty Interest. ‘Thus, the Plan satisfies Secti‘ons
1122(a), 1123(a)(1), 1123(a)(2), 1123(a)(3) and 1123(a)(4) of the B_ankruptcy Code.

Section 1123(a)(5)
Adequute Means for Implementatzon of the Plan

M.  Articles 5 and 6 prov1de adequate means for the Plan’a implementation.
Moreover, Articles 5 and 6 and various other provisions of the Plan specifically provide

for adequate and appropriate means for the Plan’s implementation, including, without -

limitation: (i) establishlne_nt of the Liquidating Trust and the transfer of the Liquidaﬁng

Trust Assets and Causes cf Action to the L_iqtiidating,Trust; (i) the appointment of the

Liquidating Tfustee; (iii) the preservation of "rights and Causes of Acﬁon; i‘ncl'uding, but

not limited to, the Pendlng Avoidance Actions and the Tolled Avoidance Actlons, and'

(1v) the general authonty for all corporate act10n necessary to effectuate the Plan Thus,

the Plan satisfies section 1123(a)(5) of the Bankruptcy Code. -

‘..
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Section 1123(a)(6)
 Prohibition Against the Issuance of Nonvoting Equity Securities and
Adequate Provisions for Voting Power of Classes of Securities

N.  Section 1123(a)(6) of the Bankruptcy Code is inapplicable in this chapter

11 case because, among other things, the Debtor is not 1ssu1ng any securities under the

| Plan.

Section 1123(a)(7)
Selectzon of Directors and Officers in a Manner Consistent with the Interests
Of Creditors and Equity Security Holders and Pub_lzc Policy -
O. Section 1123(a)(7) of the Bankruptcy Code is 1napp11cab1e to this chapter

11 case because, among other thmgs, the Plan does not prov1de for the continuation of

- directors and officers in a reorgamzed debtor. Alternatively, to- the extent section

1123(a)(7) applies to the vgovernancevof the Liquidating Trust, the Plan complies with -
section 1123(a)(7) because the rselection of the_‘ Liquidaﬁng Trustees nas been
accomp]ished in a fair and reasonable manner, consistent with public policy and thus
the Plan satisﬁes'section 1123(a)(7) of the Bankruptcy Code |

, Sections 1123(b)(3)
Retention, Enforcement and Settlement of Claims held by the Debt_or '

P. Article' 5 of the Plan provides‘ that, as of the Effective Date, and in
accordance w1th section 1123(b)(3) of the Bankruptcy Code and the Plan, the
Liquidatlng Trust’s Assets and Causes of Action, mcluding, but not limited to, the.
Pending Avoidance Actions and the Tolled Avoidance Actions, will vest in rthe

Liquidating Trust. The Court shall retain such jurisdiction over this Chapter 11 Case as

is legally permissible, including without limitation, such jurisdiction, as is necessary to
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‘ensure that the purposes and intent of the Plan_ are carried out. The Bankruptcy Court
shall also expressly retain jurisdiction as set f.orth“in the Plan, Vincluding: (i) to hear-and
determine all Claims or Equity Interests against the bebtor; (ii) to hear, determine and |
enforce all Causes of Action that‘may e>tist on. behalf of the‘ Dehtor, including but net
]irttitéd to, the Pending Avoidance Actions and the Tolled Avoidance Actions; and (iid)

for all purposes pertaining to- the. treatment, allowance or classification of Claims and -

. Equity Interests, including issues arising under section 502(c) of’:the Bankruptcy Code

proceedmgs for estrmahon of Claims. '+ The- Bankruptcy Court sha]l further retain

']urlsd1ct10n to determme a]l quesuons and dlsputes regardmg a]l Causes of Actlon,

: controversms, dlsputes, or conﬂlcts Whether or not sub]ect to any pendlng action as of

/

the Effectlve Date, with any other party, mcludmg, w1thout hmrtatlon, the Causes of

-

Act10n, the AV01dance Actrons, the Pending Av01dance Actrons, the Tolled Av01dance

Actrons, and any . other rlght to recover assets pursuant to the prov1s10ns of the

‘Bankruptcy Code, attached as Exhlb1t A to the Plan and to cons1der and act on the

compronuse and settlement of any C1a1m agalnst or Cause of Actlon by or agamst

~ Debtor or the qumdatlng Trust’ arlsmgiunder or’ _1n connection W1th the, Plan. The

‘ Liquidating Trustee Or any successor may pursue such- ]itigationin accord‘ance -With the |

.Plan Any recovery of the Causes of Actron and Avo1dance ACthIlS sha]l be and is
hereby deemed a benef1t to the Debtor’s Estate pursuant to 11 U S. C § 550. The fallure
of the Debtor to specifically list any clam1,f Cause of Agtron, Avoidance Actron, right of

action, suit or procéeding in Exhibit A to the Plan, does not, and will not be deemed te,

co'nstitute a waiver of release ‘by the Debtor of such Claim, Causes of Action, Avoidance

-9.
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" Action, right of action, suit or"proceeding; and,. except as provided in the Plan, the
'Liquidating Trustee will retain the right to pursue such claim,s,' Causes of Action,

,Avoid-ance Actions, rights of action,isuits or proceedings, in their sole discretion and

therefore no preclusion doctrine, collateral estoppels, issue preclusion, claim preclusion,
estoppels (judicial, _equrtable or otherwiée) or laches will apply to such claim, right-of
action, suit or proceeding upon-conﬁrmation or consummation of the Plan by virtue of,
or in eonnecﬁon Witb, th'e eorlfirrrlaﬁon, eonéurrlnlaﬁon or effeetiveness of tbe Plan ‘

- Section 1129(a)(2)
' Comphance with Apphcable Provisions of the Bankruptcv Code

Q The Debtor has complied with all apphcable prov1s1ons of the Bankruptcy

Code, as requn'ed by section 1129(a)(2) of the Bankruptcy Code, including section 1125

- of the Bankruptcy Code and Bankruptcy Rules 3017 and 3018. The Disclosure Statement

and the procedures by Wh1ch the Ballots for acceptance or rejection of the Plan were
solicited and tabulated were fair, properly conduetedand in accordance with sections

1125 and 1126 of the. Bankruptcy Code, Ban’kruptcy' Rules 3017 and 3018 and the

'D.isc’:losure. Statement Approval ‘Order. Consistent with the Plan’,‘ the Debtor and its

respective directors, officers, ‘employees, agent, members and professionals, as

'applicable, acted in “good faith,” within the meaning of section 1125(e) of the
Bankruptcy Code.

Section 1129(a)(3)
Proposal of the Plan in Good Faith

R.  The Debtor ‘proposed the Plan in good faith and not by any means

forbidden by law. In determining that the Plan has been proposed in good faith, the

-10-
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-

Court has examined the totality of the circums\tances surroundi_ng the formulation of

the Plan. Based on the evidence presented at the Contirmaﬁon‘ Hearing, the Court finds
and conciudes that the Plan has been proposed with the legitirnate and honest purpose
of the orderly' quuidatio_n of the business affairs of.the Debtor and ,ma*imizing the
return's aVailable to creditors of .the Debtor. Moreover, .the Plan itself and the arm’s
length negotiations. among the parties in interest leading to the Plan’s conﬁrrnation, as

well as the support of creditbrs for the Plan evidenced by the voting, provide

' mdependent ev1dence of the Debtor s good faith in proposmg the Plan. .

Section 1129(a) (4)
' Court Approval of Certam Pavments as Reasonable

S. | .Article 2 of the Plan proyides that all final applications for professional
c‘ompensation for serviees rendered in conneetion with the Chapter ‘11 Case prior to the
Confmnauon Date shall be filed with the Bankruptcy Court not later than forty-ﬁve (45)
days after the Conﬁrmatlon Date.

1

- T, In connection W1th the foregomg, Art1c1e 11 of the Plan prov1des that the

- Court will retaln ]urlsdlc’aon after the Effec’ave Date to deterrmne any and all
vapphcatlons‘ for a]lowances of compensation and‘ reimbursement of expenses and

' reasonableness of any fee and expenses authonzed to be pa1d or rem1bursed under the

Bankruptcy Code or the Plan or resolve any d1sputes regarding fees to be pa1d pursuant‘

to the Plan. Th_erefore, section 1129(a)(4) of the Bankruptcy Code is satisfied.

-11 -



Page 12 of 19

Case:09-00358jdg Doc #:656 Filed: 03/31/11 Page 12 of 19

: : Section 1129(a)(5) :
Disclosure of Identity of Proposed Management of Insiders and Consistency of
Management Proposals w1th the Interests of Creditors and Public Policy

U Section 1129(a)(5) is not appIiCable to tIus case. To the extent that section R

-1129(a)(5) apphes to the L1qu1dat1ng Trust such section is satisfied because 'I'homas C.

'- R1chardson, a panel Chapter 7 Trustee for the United States Bankruptcy Court for the

Western District of 'Michigan,- has been” properly designated' by the Creditors’
Committee to serve as the Liquidaﬁng Trustee under-the Plan and that notice of his
designatien, as well as his proposed compensation for the services to be provided under

the Plan, has been proPerIy'seNed pursuant to the terms of the Plan. Mr. Richardson

~ has accepted the designation and has agreed to comply with and .carry' out all of the

proVisions.of. the Plan.

Section 1129(a)(6)
Approval of Rate Changes

V. The Debtor’s current .business (and the Plan) does not involve the -

- establishment of rates over which any regulatory commission has or will have

!
;

jurisdiction after confirmation.

.Section 1129(a)(7)
- Best Interests of Holders of Claims and Interests

; ‘W.  With respect to each Impaired Class of Claims or Equity Interests for the

. Debtor, each holder of a Claim or Equity Interest in such Inipaired Class has accepted or -

~ is deemed to have accepted the Plan, or will receive or retain under the Plan on account

of such Claim or Equity Interest property of a value, as of the Effective Date, that is not -

-12-
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less than the-amount such holder would receive or retain if the Debtor were liquidating

- on the Effective Date under chapter 7 of the léankruptcy Code.

Section 1129(a) (8)
: Acceptance of the Plan by Each Impalred Class

X. .‘ | Class 2 under the Plan is impaired. As indicated in the Lara Declaration,

" Class 2 has voted to accept the Plan. Because the holders of Equity Interests in Class 3

will not'receive or retain any property on account of such Equity Interests, Class 3is

presumed to have rejected the Plan pursuant section 1126(g) of the- Bankruptcy Code.

- Nevertheless, the Plan is confirmable because, as more fully set forth below, the Plan A

satisfies the ”cramdown requnement of sechon 1129(b) of the Bankruptcy Code with
respect t6 such Class.

Section 1129(a)(9)
Treatment of Claims Entitled to Priority Pursuant
to Section 507(a) of the Bankruptcy Code

D A The Plan provides for treatment of Adrninistrative EXpense Claims, and

5
\

- US. Trustee Fees in the rnarmer required by section 1129(a)(9) of the Bankruptcy Code.

Sectlon 1129(a)(10)
Acceptance bv at Least One Impalred Class

Z.  As indicated above, at least one Cl_ass' of Claims or Equity Interests thatis

\

: Imiiaired under the Plan has accepted the Plan,. deterrnined. without includ‘ing any

-

acceptance of the Plan by any insider.

-13 -
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Section 1129(a)(11)
Feasibilitv of the Plan

AA. The Plan satisfies section 1129(a)(11) of the Bankruptcy Code. The

ev1dence in support of conﬁrmatlon, 1nc1ud1ng ev1dence proffered or adduced at the

_Confirmation Hearmg, (i) is persuaswe and cred1b1e, and. (u) estabhshes that the Plan is

fea51b1e a_ndythat confrrmatron,of the Plan is not hkely to be followed by any hqul'datlon‘

or the need for further financial reorganization_ .of the Debtor, except as otherwise

proposed in the Plan y o

~ Section 1129(a)(12)
- Payment of Bankruptcv Fees

BB. In Comphance with section 1129(a)(12) of the Bankruptcy Code, Artrcle 16 :
of the Plan .provides for the payment of all fees payable under 28 US.C. § 1930 until the ',
closing of the Chapter 11 Case. |

. Section 1129(a) (13)
Retiree Benefits

CC The Debtor does not have any retiree benefit obhgatmns within the amblt

of sect10n 1129(a)(13). Therefore, the Plan satisfies section 1129(a)(13) of the Bankruptcy

re

Code.

: Section 1129(b)
Conflrmatlon of the Plan Over the Nonacceptance of Impalred Classes :

DD. Pursuant to section 1129(b)(1) of the Bankruptcy Code, the Plan may be
and hereby is confirmed irrespective of whether Equity Interests in Class 3 are impaired

and have not accepted or are deemed not to have accepted ‘the Plan pursuant to section

v

: 1126(g) of the Bankruptcy Code. Other than the requirement in section‘lll_2'9#(a)(8) of the

N
S

-14 -
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Ba’r_lkrui)teyCode that Class 3 accept the Plan, all bof the r'equirements of seetion 1129(a)

of the Bankruptcy Code have been met. "Ihe.Plan does not discriminate unfalrly and is

fair and equitable with respect to Class 3. With‘ respect to Class 3, the requ'irernents»of

section 1129(b)(2)(C) have been met, as evidenced by the record and evidehc_e adduced -
at the Confirmation Hearing. | | - |

Bankruptcv Rule 3016(a)

EE. The Plan is dated and 1dent1f1es the entlty submlttmg the Plan, thereby* »

5 -

satisfying Barlkruptcy Rule 3016»(a).

Section 1129(d)
Purpose of the Plan

FF.  The primary purpose of the Plan is not avoidance of taxes or avoidance of
I - i . N -

' the requirements of Section 5 of the Securities Act, and there has beeh no objec’don filed

by any governmental unit assertmg such av01dance

NOW, THEREFORE THE COURT HEREBY ORDERS, ADJUDGES AND DECREES

THAT.

CONFIRMATION OF THE PLAN

1. ThePlan ahd éaeh:of its provisrons (Whemer or not specifically vapp‘rov'ed"

herein), are confirmed and approved in éach and every respe'ct' pu‘rsuant to section 1129

'of the Bankruptcy Code; provided however, that if there is any cohﬂict between' the

terms of the Plan and the exhlblts thereto, and the terms of this Conflrmatlon Order, the

terms of this Conflrmatron Order sha]l control All of the ob]ectrons and other responses

- to, and statemer_lts and comments regardmg, the.Plan have been overruled or resolved.

-15-
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EFFECTS OF CONFIRMATION

< | Immediate Effectiveness; Successors and Assigns

2. The stay contemplated by Bankruptcy Rule 3020(e) shall not apply, to this = -
Confirmation Order. Subject to any applicable provision of the Plan, and
notwithstanding any otherwise ‘applicable law, immediately upon’the' en_try»of this

Confirmation Order the terms of the Plan and this Confrrmatlon Order are deemed _

'bmdmg upon the Debtor, the L1qu1dat1ng Trust and quu:ldatlng Trustee, any and all -

holders of Claims or Equity Interests (irrespective of Whether -such Claims or Equity

~ interests are allowed, disallowed, subordinated, equitably subordinated, contingent or
mpaired under the Plan or whether the holders of such Claims or Equity Interests

- accepted, rejected or are deemed to have accepted or rejected the Plan).

Plan Modifications

-3. Al modlﬁcahons or amendments to the Plan s1nce the sohc1tatJon, as set
forth m‘ tlus- Conﬁrmauon Order or on the record at the Confirmation Hearmg, are
nonmatenal techmcal changes and approved pursuant to section 1127(a) of the _
Bankruptcy Code, and the Plan, as mod1f1ed meets the requirements of, among other
apphcable laW, sectlons 1122 and 1123 of the Bankruptcy Code

Plan Class1f1cat10n Controlllng

4. The classﬁlcatlon of Claims and’ Eqmty Interests for purposes- of the_
distributions to be made under the Plan shall be governed solely by the terms of the
Plan. The classiﬁcations set forth on the ballots tendered to or returned by the Debtor’s

creditors or interest holders in connection W1th voting on the Plan (i) were set forth on
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the ballots ‘sole.ly for Purposes of voting to accept or reject the Plan, (ii) do not
necessarily represent, and in no event shall be déémed to 1<110dify or otilerwise"éﬁect,
the actual claésiﬁcation ofSuch Claims under the Piari fo; distribution purposes, (iii)
may not be relied upon by any creditor as .r\epre_senting the actual classification of such
Claims under the Plan for dis;tribution puipos‘es and (iv) sha]lj not be binding on the

Liquidating Trust or the Debtor.

' SUBSTANTIAL CONSUMMATION
5. - The substantial consummation of the Plan, within the meaning of section
1127 of the\Bahkruptcy Co.de,‘ is deemed to occur on the Effective Date.

RETENTION OF TURISDICTION

6. : Notwithétanding the entry of this Conﬁrniétion Order and the occurrence
of the Effective Date, the Bankrﬁptcy Court shall retain such juris'dictionv over this
Chapter 11 Case after the Effective Date as is legally permissible, inclﬁding, but not
limited to, jurisdiction: | |

a over all the matters set for.th‘ in Article 11 of thé Plan, .wh_ich,

. . Ly . ‘
provisions are incorporated herein by reference;

b. over the timing and amount éf any distributions ‘to Be made under
~ the Plan; and
. to hear and decide any and all otﬁers ﬁatters.arising out of, or in
any way related to, the Plar.ll.l ‘—:

7. - Any holder of a Claim or Equity Interest .sha]l‘have the right to request a

| hearing before the Bankruptcy Court and be heard with regard to any and all matters’
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arising out of, or in any way related to, the Plan, and the Bankruptcy Court shall retain
jurisdiction to hear and decide all matters raised at any such heéring(s)..

8. The quuida’dng Trustee shall file and serve semi-annual reports

~ concerning the status of the Liquidating Trust, itemizing the administrative expenses of

the Liquidating Trﬁstee during the period. Any creditor or other party in interest shall
have sténding to request a hearing beforé the Bankruptcy Court and be heard with
regard to any iﬁattér set forth in such 're'}")‘ért or any other matter relatmg to the
administ;aﬁon,of the Liquidating Trust established under the Plan, including, but not

limited to, the timing of distributions and the reasonableness of the fees of the

A Liquidating Trustee or his professionals. The Bankruptcy Court shall retain jurisdiction

to hear and determine any issues or disputes that arise under or in relation to the
Liquidating Trust.
9. “In the event that the Bankruptcy Court determines that it does not have

jurisdiction to consider any matter or dispute arising in connection with the Plan or the

- Liquidating Trust, the Liquidating Trustee ‘agrees that the Circuit Court for the County

of Kalamazoo has jurisdiction over such dispute and the related parties.

- NOTICE OF ENTRY OF CONFIRMATION ORDER |
10.  Pursuant to Bankruptcy Rules 2002(f)(7) and 3020(c), the Debtor is directed

to serve a notice of the enfry of this Confirmation Order, and if it has occurred, the

Effective -Dafe, (the -“Confirmation Notice”), on all parties that received notice of the

Confirmation Hearing, no later than 15 days after the entry of this Confixmation Order.
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FINAL ORDER

711. This Confirmation Order is a “final order” within the meaning of 28 U.S.C.

§ 158. This Confirmation Order is effective immediately upon entry and is not sﬁbject '

to the stay otherwise imposed by Bankruptcy Rule 3020 or any other stay.

U.S. BANKRUPTCY JUDGE

~ APPROVED FOR ENTRY BY:

/[s/-_Christopher A. Grosman

Joseph M. Fischer (P13452)

Christopher A. Grosman (P58693)
CARSON FISCHER, P.L.C.

4111 Andover Road.

West ~ Second Floor -

Bloomfield Hills, Michigan 48302 .
Telephone: (248) 644-4840

Facsimile: (248) 644-1832

Emaﬂ CGrosman@CarsonFlscher com

ATTORNEYS POR DEBTOR AND DEBTOR
IN PO‘SSESSION. e

/s/ Dedﬁ E. Rietberg

. TRUSTEE

' Dean E. Rietberg (P38872)

OFFICE OF THE UNITED STATES TRUSTEE
125 Ottawa Street, Suite 200R

Grand Rapids, Michigan 49503
Telephone: (616) 456-2002

Email: Dean.E.Rietberg@usdoj.gov

ATTORNEYS FOR THE UNITED STATES

Signed:-March 31, 2011

/s/ Thomas P. Sarb

Thomas P. Sarb (P27520)
John T. Piggins (P34495)
MILLER JOHNSON

250 Monroe Ave NW Ste 800

- PO'Box 306

Grand Rapids, Michigan 49501
Telephone: (616) 831-1748
Facsimile: (616) 988-1748 ‘
‘Email: SarbT@Mﬂler]ohnson com

\ATTORNEYS FOR OFFI CIAL
COMMITTEE OF UNSECURED ‘
CREDITORS




